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Structured finance transactions frequently involve
the use of a bankruptcy remote entity, also known
asaspecial purpose vehicle (“SPV"). Traditionally,
the entity establishing the SPV transfers assets to
the SPV in exchangefor securitiesissued by the SPV,
which arethen directly or indirectly sold in the pub-
lic or private securities markets. The “parent” often

THOIVISON retains some of the SPV’s securities. Even so, be-
—— ™ cause the SPV structure contains numerous protec-
WEST tions against insolvency and bankruptcy risks of the
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“parent” entity that establishes the SPV, the SPV’s
securities can enjoy a higher rating than the one
available to the “parent.”

The SPV isoften acorporation or alimited liability
company. When, however, tax considerations mandate
that the SPV qualify asagrantor trust for tax purposes,
theuse of acorporate or limited liability company SPV
will not do. A business trust can often be used instead
to accomplish the sought after tax treatment. But will
a business trust provide sufficient protection for pur-
chasersof the securitiesagainst therisk of abankruptcy
or insolvency of the “parent?’

A statutory Delaware business trust can provide
comparable protection to the ones associated with a
corporate or limited liability company SPV, because
the Delaware business trust statute makes clear that
the business trust is a separate legal entity and has
essentially all of the attributes of a corporation. In
certain circumstances, however, parties may wish to
utilize a common law trust in order to minimize the
costsand formalities. For example, the Delaware stat-
ute requiresthe appointment of at least one Delaware
trustee, rather just alocal trustee under the law gov-
erning the trust agreement. In addition, the use of a
common law trust preserves for litigation the argu-
ment that the trust is not eligible for bankruptcy. Un-
der the circumstances, if an ordinary business trust
could provide sufficient protection against bank-
ruptcy and insolvency risk, parties could achievethe
dual goal of having the SPV qualify as a grantor
trust for tax purposes and provide the same level of
“bankruptcy protection” as do traditional corporate
and limited liability company SPVs. See 11 U.S.C.
§ 101(9)(A)(V) (for purposes of the Bankruptcy Code
the term “corporation,” includes only a business
trusts, not testamentary trusts); Shawmut Bank v.
First Fidelity Bank (In re Secured Equipment
Trust of Eastern Air Lines, Inc.), 38 F.3d 86 (2d
Cir. 1994) (trust held not to be an eligible debtor)
(Norton Bankr. L. & Prac. 2d § 9:8; Bankr. Serv., L
Ed 88 12:226, 12:240).

To do so, it must be clear that in the event of a
“parent” bankruptcy, the underlying trust’s assetswill
not betreated as property of the“parent’s’ bankruptcy
estate and that the* parent’s” creditorswill not beable
toreach thetrust property directly, whether or not the
“parent” retains a beneficial interest in the trust. In

our view, a common law business trust should meet
these requirements. [See Norton Bankr. L. & Prac.
2d 88 87:15-85:25; West'sK ey Number Digest, Bank-
ruptcy €= 3025-3026, 3035-3039, Joint-Stock Com-
paniesand Business Trusts 1, 6-9, 10, 11, 13, 14, 15(1,
15(2), 18, Taxation 114.]

Types of Trusts

A trust may be a private trust, a common law or
statutory business trust, or a Massachusetts-type
nominee or Illinois-type land trust. See 76 Am. Jur.
2d, Trusts, T 11. Although the lines between a private
trust that might be engaged in some form of business
and a businesstrust can blur, anominee or land trust
isclearly distinct from either.

Nominee Trusts and Land Trusts

The beneficia owner of a nominee or land trust
has essentially complete control over the trustee's
actions and management of thetrust, isentitled to the
proceeds generated by the trust’s assets, and may ter-
minate the trust at will. As such, the beneficiary of
one of these trusts is deemed to be the direct equi-
table owner of the trust res, at least when the trust is
owned 100% by the debtor or beneficial owner, and
the trust’s assets are subject to administration in the
bankruptcy of the beneficiary. Seeln re Simon, 179
B.R. 1 (Bankr. D. Mass. 1995) (Bankr. Serv., L Ed
§29:512); InreEastmareDev. Corp., 150 B.R. 495
(Bankr. D. Mass. 1993) (Bankr. Serv., L Ed 88 19:339,
29:285); In re Ameriswiss Assocs., 148 B.R. 349
(Bankr. S.D. Fla. 1992) (Bankr. Serv., L Ed § 29:246);
InreAindie & BellePlaineLtd. Partnership, 145
B.R. 950 (Bankr. N.D. Ill. 1992) (Bankr. Serv., L Ed
§ 29:254). The business trusts utilized in structured
finance transactions do not include these el ements of
control, management or termination and therefore
would not be nominee or land trusts.

Business Trusts and Private Trusts

A privatetrust is“one used to effect agift or trans-
fer of property.” In re Gurney’s Inn Corp. Liqui-
dating Trust, 215 B.R. 659, 661 n.2 (Bankr. E.D.
N.Y. 1997) (Bankr. Serv., L Ed 88 12:226, 12:229,
12:239, 12:1073, 12:1077, 30:6, 30:122); Plymouth
Secs. Co. v. Johnson, 335 SW.2d 142, 149 (Mo.
1960). Case law is split as to whether the trust’s eli-
gibility tofilefor bankruptcy iscontrolled by state or
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federa law. Gurney’sInn, 215 B.R. at 661-62. The
category of private trustsincludes numerous sub-cat-
egories, such as family estate trusts, gift tax trusts,
living trusts, support trusts, etc. Although a private
trust may carry on abusiness, it is not necessarily a
businesstrust. In reHughesLiving Trust, 305 B.R.
59 (Bankr. W.D. Okla. 2004).

By contrast, a business trust is an entity that pro-
vides “a medium for the conduct of a business and
the sharing of itsgains.” Denmark Cheese Ass'n v.
Hazard Advertising Co., 298 N.Y.S.2d 98, 100 (N.Y.
App. Div. 1969), order modified on other grounds,
305 N.Y.S.2d 1019 (N.Y. App. Div. 1969) (citing
Continental Bank & Trust Co of New York v.
United States, 19 F. Supp. 15, 18 (S.D.N.Y. 1937).)
A businesstrust is*an entity used to make profit (di-
rectly or indirectly).” Gurney’sinn, 215B.R. at 661
n.2; Denmark Cheese, 298 N.Y.S.2d at 100. Itis“a
device whereby to gain substantially all the advan-
tages of incorporation and to escape the disadvan-
tages of legidativeregulation.” Brown v. Beddll, 263
N.Y. 177,186, 188 N.E. 641 (1934). It isthe similar-
ity of the trust to a corporate entity that makes it a
business trust. Hughes, 305 B.R. at 59 (citing In re
Treasureldand Land Trust, 2 B.R. 332, 334 (Bankr.
M.D. Fla. 1980).) (Norton Bankr. L. & Prac. 2d
88 75:2, 76:2; Bankr. Serv., L Ed 88 12:4, 127,
12:135, 12:217, 12:229, 12:232, 12:237).

A business trust is not, strictly speaking, a trust.
The Restatement excludes business trusts from its
scope.

Although wearing the guise of atrust, the Mas-
sachusetts or businesstrust isessentially abusi-
ness device, as is shown by its exclusion from
the Restatement of the Law of Trusts. Initially
it offered investors many of the advantages of
corporations, yet avoided some of the restric-
tions and limitations attached to corporations.

ResTATEMENT (SECOND) OF TRUSTS, 8§ 1, cmit. (b) (1959).
See dso Herbert B. Chermside, Jr., Annotation, Mod-
ern Satus of the Massachusetts Business Trust, 88
A.L.R.3d 704, 711 (1978 & 2003 Supp.) (“Annocta-
tion").

Instead, “it is ahybrid of various forms of for-profit
business organizations with characteristics gleaned
from privatetrusts.” L oux v. Gabelhart (In re Car-
riageHouse, Inc.), 120 B.R. 754, 763 (Bankr. D. V1.
1990), aff’d, 146 B.R. 352 (D. Vt. 1992) (Norton
Bankr. L. & Prac. 2d § 51:14; Bankr. Serv., L Ed
§ 29:512). A businesstrust ismore akin to acorpora-
tion. SeelnreSecured Equip. Trust of Eastern Air
Lines, Inc., 38 F.3d at 89; In reMorgantown Trust
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No. 1, 155 B.R. 137, 143 (Bankr. N.D. W. Va. 1993)
(quoting In re Armstead & Margaret Wayson
Trust, 29 B.R. 58, 59 (Bankr. D. Md. 1982)) (Norton
Bankr. L. & Prac. 2d § 76:2; Bankr. Serv., L Ed
88 12:226, 12:234, 12:1074, 12:1079); Carriage
House, 120 B.R. at 763. As aresult:

It is well settled that certificate holders in a
conventional common-law trust stand in their
relation to the trust much as do stockholders
to a corporation. In ordinary circumstances,
they are not creditors of thetrust. Instead, they
are equitable owners of proportional interests
in the trust property.

Selected Inv. Corp. v. Duncan, 260 F.2d 918, 921
(20th Cir. 1958) (citing Bryan v. Welsh, 72 F.2d 618,
620 (10th Cir. 1934)); Dvinsky v. Cook (InreCook),
104 F.2d 981, 984 (7th Cir. 1939); Annotation, 88
A.L.R3d704,92at 713, 121 at 738.

The common law elements of a business trust in-
clude an intent to create a business trust, a business
purpose of acquiring, holding and selling property,
the contribution of property asthe capital of thetrust,
the trustee's acquisition of title to the property in the
capacity of trustee, the limitation on the trustee’s li-
ability, the express statement of powers and duties of
the trustee to the trust and the beneficiaries, and the
beneficiaries' entitlement to demand the issuance of
certificates of shares of beneficia ownership in the
trust. CarriageHouse, 120B.R. at 764. The“trustee’'s
acquisition of title” played akey rolein the casesin
determining whether the contribution of property for
abusiness purpose by a group of individuals created
a business trust or a partnership. Carriage House,
146 B.R. at 356-57 (citing cases); Annotation, 88
A.L.R.3d 704, 1 7. If the “managers’ of the property
took title to and owned the underlying property and
had complete control over it, they were considered
trustees of abusinesstrust, but if they acted as agents
for theinvestors, subject to theinvestors' control and
direction, the investor group would be treated as a
partnership. Brown v. Bedell, 263 N.Y. at 187-88.
These cases adopted this* control test” as determina-
tive of the existence of a business trust rather than a
partnership. 13 Am. Jur. 2d, Business Trusts,  11;
Annotation, 88 A.L.R.3d 704, 8. The “business
purpose” element has been less clearly defined. Al-
though a business purposeisrequired, it remains un-
settled whether that includes the operation of a
business or the existence of a profit-making motive
asarequired element. Some of the caseshaveincluded
business operation or profit-making motive among
the elements mentioned. Secured Equip. Trust, 38
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F.3d at 90; Gurney’s Inn, 215 B.R. at 661 n.2. In
only one, however, was the presence or absence of
either of these factors determinative in the decision.
Denmark Cheese Assn. v. Hazard Adv. Co., 33
A.D.2d 761, 305 N.Y.S.2d 1019 (N.Y. App. Div.
1969). Thus, atrust whose sole purpose isto receive
and hold a business investment for its beneficiaries
should qualify as a business trust. For example, sec-
tion 9-1.5 of the New York Estate, Powers and Trust
Law, provides:

This section applies to an investment trust,
which is an unincorporated trust or association
managed by trustees not holding any property
for sale to customers in the ordinary course of
its trade or business, the beneficial ownership
of which is evidence[d] by transferable shares
or by transferable certificates of beneficial in-
terest offered for sale to the public.

N.Y. Est. Powers & TRusTs § 9-1.5. Such a trust is
likely a business trust, as opposed to a private trust.
See Governor’s Memorandum, 1961 Session Laws
of New York, 2101. Yet it qualifies as such despite
the requirement that the trust not conduct business.

Some states have enacted legislation regulating
businesstrusts, which codifies and incorporatesthese
common law aspects of a business trust. Under the
Delaware statute, a business trust is an unincorpo-
rated association, created by an instrument under
which property is administered, invested, controlled
or operated, or business or professional activities are
conducted for profit, carried on by the trustees for
thebeneficiaries’ benefit, including common law busi-
ness trusts. DeL. Cope ANN. TIT., 12, § 3801(a). New
York law defines a business trust as“ any association
operating a business under a written instrument or
declaration of trust, thebeneficial interest under which
isdivided into sharesrepresented by certificates.” N.Y.
GeN. Ass'Ns Law 8 2(2) (McKinney 1994). This pro-
vision providesthe grant of authority to businesstrusts
and joint stock associations to conduct business in
New York and to sue and be sued in New York courts
upon the filing of a certificate with the Secretary of
State. It appears to have been enacted in response to
Burgoynev. James, 282 N.Y.S. 18 (N.Y. App. Div.
1935), aff'd, 284 N.Y.S. 977 (N.Y. 1935), which held
that aforeign business trust was not aforeign corpo-
ration for purposes of having to obtain a certificate
of authorization to do businessin New York and sue
in the New York courts, and which invited the legis-
lature to amend the General Corporation Law to
change the result. It is thus unclear whether the pro-
vision constitute a general definition of “business

trust” for al purposes under New York law, includ-
ing the common law of businesstrusts.

Treatment of Business Trusts in Bankruptcy

Property of the Estate

All of the debtor’s interests in property become
property of the debtor’s estate upon the debtor’s fil-
ing of a bankruptcy petition. See 11 U.S.C.
§541(a)(1). It becomes property of the estate, how-
ever, only to the extent of the debtor’s ownership in-
terest in the property. McGahren v. Heck (In re
Weiss), 111 F.3d 1159, 1167 (4th Cir. 1997) (Norton
Bankr. L. & Prac. 2d § 79:21; Bankr. Serv., L Ed
88 29:27, 29:62, 29:200, 29:201, 36:270, 36:281,
36:282, 58:290, 58:295, 58:346, 58:352, 58:362,
59:207, 59:209, 59:210, 59:217, 59:225, 59:288,
59:295, 59:300, 59:302); In re Squyres, 172 B.R.
592, 594 (Bankr. C.D. I1l. 1994) (Bankr. Serv., L Ed
§ 29:406). Thus, it is basic that property of a corpo-
ration in which the debtor is a stockholder, even the
sole stockholder, does not become property of the
debtor’s estate, because the debtor does not own the
underlying corporate assets. Feldman v. Trustees of
Beck Indus., Inc. (InreBeck Indus,, Inc.), 479 F.2d
410, 415-16 (2d Cir. 1973); Regency Holdings (Cay-
man), Inc. v. The Microcap Fund, Inc. (In re Re-
gency Holdings (Cayman), Inc.), 216 B.R. 371, 375
(Bankr. S.D.N.Y. 1998) (Bankr. Serv., L Ed 8§ 29:32,
33:110, 33:111, 33:121). Partners also do not have a
direct ownership interest in partnership property, so
partnership property does not become property of a
partner’'sestate. In reWeiss, 111 F.3d at 1166. Simi-
larly, “ The interests of the stockholdersin the assets
of [ajoint stock] association are analogous to that of
the stockholdersin a corporation,” Hibbsv. Brown,
98 N.Y.S. 353, 357 (N.Y. App. Div. 1906), aff’d, 82
N.E. 1108 (N.Y. 1907); and should not become prop-
erty of the estate of the stockholder. See In re Gen-
eral Teamsters, Warehousemen & Helpers Union
Local 890, 225 B.R. 719 (Bankr. N.D. Cal. 1998)
(bankruptcy of an association did not involve assets
of members of the association) (Bankr. Serv., L Ed
88 12:1109, 29:353, 29:414, 45:87, 45:92, 45:130,
45:377, 45:389, 45:431, 45:433, 45:437).

Common law authorities dealing with a failed at-
tempt to create a businesstrust typically classify the
resulting entity asapartnership, CarriageHouse, 146
B.R. at 356-57; Annotation, 88 A.L.R.3d 704, 725,
87, or as unincorporated joint stock associations.
Annotation, 88A.L.R.3d 704, § 10, at 728-29. There-
fore, similar principles of separation should apply to
a business trust. Otherwise, only a successful effort
to create abusiness trust would eliminate separation,
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the very result the parties to the creation of a busi-
ness trust seek to prevent. When the business trust is
organized under Delaware law, the Delaware statute
specifically provides that the holders of the benefi-
cial interests in the trust do not own the underlying
trust res. DeL. Cope ANN. TIT., 12 8 3805(b) & (c).

Thus, the bankruptcy of the holder of a beneficial
interest in an irrevocable business trust should have
no effect on the trugt, its corpus, its creditors, or its
other beneficial holders. The courts appear to have
uniformly adopted that principle. What is more, they
have applied the principle to private trusts as well as
to businesstrusts. The clearest application of thisprin-
cipleinvolved atrust established by ahusband to hold
business real property. The husband was the settlor,
trustee and owner of a 50% beneficial interest in the
trust. The wife owned the remaining 50% interest.
When the husband and wife both filed bankruptcy,
they sought to claim the real property as property of
their estate, on the ground that the trust did not qualify
as abusiness trust. Nevertheless, the court ruled that
regardless of whether thetrust qualified asabusiness
trust under the Vermont statute, the underlying realty
was not property of the debtors' estate. In re Car-
riageHouse, Inc., 120 B.R. 754 (Bankr. D. Vt. 1990),
aff’d, 146 B.R. 352 (D. Vt. 1992).

Another court reached the same result where the
nature of the trust was also unclear. The husband
debtor was the settlor, the hushand and the wife debtor
were co-trustees, but only the wife was the benefi-
ciary of atrust that owned real estate subject to mort-
gages executed by the debtors as trustees on behalf
of the trusts. The court ruled that the trust was not a
nomineetrust and that “the propertieswere not owned
by the Debtors, did not constitute ‘property of the
estate,’” and only [the wife] had an equitable interest
inthe Trust propertiesthat constituted intangible per-
sonal property.” Lyonsv. Federal Sav. Bank (Inre
Lyons), 193 B.R. 637, 645 (Bankr. D. Mass. 1996).

Courts have reached the same result even when
the trust is clearly a private, nonbusiness trust. For
example, adebtor may not claim ahomestead exemp-
tion in a house owned by atrust, because the debtor
does not own the house; the trust does. The debtor
ownsapersonal interest in thetrust, but that personal
(rather than real) property interest cannot provide a
basisfor ahomestead exemption. In re Bowers, 222
B.R. 191, 192-93 (Bankr. D. Mass. 1998). Similarly,
a debtor’s remainder interest in a testamentary trust
may become property of the estate, but where the
debtor was the trustee and the owner of only a 50%
beneficial interest, the trust doctrine of merger of the
legal and equitable estates did not apply, so the un-
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derlying trust resitself did not become the property
of the debtor’s bankruptcy estate. Mann v. Kreiss
(InreKreiss), 72 B.R. 933 (Bankr. E.D. N.Y. 1987)
(Norton Bankr. L. & Prac. 2d § 51:14; Bankr. Serv.,
L Ed 88 29:449, 29:512, 29:545). Under the doc-
trine of merger, if the trustee and the sole benefi-
ciary arethe samelegal entity, thelegal and equitable
trust estates merge, and the trustee/beneficiary be-
comes the outright owner of all interestsin the un-
derlying trust property. See RESTATEMENT (SECOND)
orF TrusTs, § 341(1).

Our research has not identified any casesin which
acourt has determined that the res of an irrevocable
trust became property of the debtor beneficiary’s es-
tate, except where the legal and beneficial interests
were wholly owned by the same entity so that the
doctrine of merger applied. See, e.g., Avery Fed. Sav.
& Loan Assn v. Klayer (In re Klayer), 20 B.R.
270 (Bankr.W.D. Ky. 1981) (self-settled trust) (Bankr.
Serv., L Ed 88 29:285, 29:532). Although the facts of
many of the cases involved private rather than busi-
ness trusts, the result should be the same in the busi-
ness trust context. The distinction between the
beneficiaries of a business trust and the trust itself
appears stronger and clearer than the distinction in
the private trust context, as noted by the Restatement
and the Annotation.

The Bankruptcy Code seems to support thisresult
in bankruptcy. A business trust may be a debtor un-
der the Bankruptcy Code. See 11 U.S.C. §8 101(41)
(definition of “person” includes “corporation”),
101(9) (definition of “corporation” includes “busi-
nesstrust”), 109 (aperson may be a debtor). A tradi-
tional private trust may not. In re M edallion Realty
Trust, 103 B.R. 8, 10 (Bankr. D. Mass. 1989), aff'd,
120 B.R. 245 (D. Mass. 1990) (Bankr. Serv., L Ed
88 12:215, 12:1073, 12:1074, 12:1078). See also 11
U.S.C. 8 101(15) (definition of “entity”). If, for bank-
ruptcy purposes, a business trust’s res is owned by
the holders of the beneficial interestsinthetrust, then
the estate of abusinesstrust debtor would not include
any property. Thus, the Code's policy appearsto treat
the property of a business trust as separate from the
property of the beneficial owners of the trust. Courts
dealing with private trusts have clearly reached the
sameresult, eventhough aprivatetrust isnot eligible
to be a debtor.

Trustee’s Avoiding Powers

The Bankruptcy Code gives a bankruptcy trustee
the power obtain property not owned by the debtor
if, under applicable nonbankruptcy law, a contract
creditor of the debtor could obtain ajudicial lien on
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the property. See 11 U.S.C. § 544(a). Thus, if acredi-
tor of aowner of abeneficial interest in atrust could
obtain ajudicial lien on the trust property itself, then
the property could be brought into the bankruptcy
estate through this power. The question is strictly an
issue of nonbankruptcy law, typically state law, and
traditional enforcement of judgments law must be
consulted to determine the extent of the rights of a
creditor of the beneficiary.

The principle of separateness denies creditorsthe
right to obtain judicial lienson trust property where
the debtor holds only a beneficial interest in the
trust. The Supreme Court addressed thisissuein a
case involving an entity that had all of the charac-
teristics of a business trust, although the Court
treated it as a partnership:

The proceedings for this purpose assume that
the share of the judgment debtor in the associa-
tion isan interest in the lands; and though legal
title be in the trustees, is liable to be seized on
the execution and sold, and the purchaser put in
possession. The settled law is otherwise.

See Clagett v. Kilbourne, 66 U.S. (1 Black) 346,
348-49, 17 L. Ed. 213 (1861) (judgment creditor
sought the wrong remedy because the debtor’sinter-
est in the trust was personalty, not realty).

Other courts have reached the same result. In re
Pittsburg Wagon Works' Estate, 54 A. 316 (Pa.
1903) (execution sale against real estate held in trust
in which judgment debtor held a beneficial interest
was ineffective to pass title to the judgment credi-
tor); Horney v. Hayes, 142 N.E.2d 94 (I11. 1957) (as-
signment of a certificate of a beneficial interestin a
land trust as security for aloan does not constitute a
mortgage of real estate); Lawn Sav. & Loan Ass'n
v. Quinn, 225 N.E.2d 683 (N.Y. App. Div. 1967)
(foreclosure on trust certificate does not transfer in-
terest intheunderlying real estate; Illinoisland trust);
Annotation, MASSACHUSETTS OR BusiNEss TRusTs, 156
A.L.R. 22, 88 (1945) (“The trust estate cannot ordi-
narily be directly reached by a creditor of an indi-
vidual shareholder.”).

Therule, however, is not absolute and will not be
applied where necessary to prevent fraud. For ex-
ample, where the trust was essentially a sham, and
the legal and equitable interests were united in the
defendant, the court allowed creditors of one of the
certificate holders to look to the trust’s property.
Cunningham v. Bright, 117 N.E. 909 (Mass. 1917).
Certain Delaware casesinvolving nonbusiness trusts
have permitted creditorsto reach the underlying trust
res because the debtor was the sole beneficiary or the

settlor/sole beneficiary. R. FRANKLIN BALOTTI & JESSE
A. FINKELSTEIN, DELAWARE LAW OF CORPORATIONS AND
BusinEss OrGANiIzATIONS 1119.4 (3d ed. 1998) (citing
Security Trust Co. v. Sharp, 77 A.2d 543 (Del. Ch.
1950) (spendthrift trust); Weymouth v. Delaware
Trust Co., 45A.2d 427 (Del. Ch. 1946) (inter vivos
trust); H.M. Byllesby & Co. v. Doriot, 12 A.2d 603
(Del. Ch. 1940) (voting trust)). These cases are con-
sistent with the doctrine of merger, discussed above.

Conclusion

Use of a common law business trust in synthetic
securities transaction, without the formalities and
statutory explicitness of a Delaware business trust,
appearsto provide protection against depositor bank-
ruptcy risk where the depositor does not retain all of
the beneficial interests in the trust. A transfer of the
underlying assets to a business trust SPV should in-
sulate the trust assets from the creditors of the de-
positor and from atrustee or debtor in possessionina
depositor bankruptcy, aswell as use of acorporate or
limited liability company SPV. In structuring the
transaction, however, attention should be givento true
sale, substantive consolidation and fraudulent trans-
fer considerations.

BETWEEN THE CHARYBDIS OF
BIGGARAND THE SCYLLA! OF
LAMIE: HOW CANA DEBTOR'S
LAWYER GET PAID?

Morgan D. King
Dublin, CA

On January 26, 2004 the United States Supreme
Court decided Lamiev. United States Trustee,
U.S._ ,124S Ct. 1023, 157 L. Ed. 2d 1024 (2004),
holding that a Chapter 7 debtor’s attorney may not
be compensated out of property of the estate. The
Court concluded that the deletion of the reference to
debtors' attorneys in the 1994 revision of 11 U.S.C.
8 330(a)(1), whilepossibly a“ scrivener’serror,” nev-
ertheless had to be interpreted strictly and literally;
that section permits an attorney appointed to repre-
sent a bankruptcy estate to be paid out of the estate,
but not lawyers who are not court approved to repre-
sent debtorsin ordinary Chapter 7 cases. [ See Norton
Bankr. L. & Prac. 2d § 26:5, West's Key Number Di-
gest, Bankruptcy €= 3029-3031; Bankr. Serv., L Ed
88 1A:62, 1A:102.]

In Lamie, the attorney started out representing
the debtor in a Chapter 11 case. Some three months
into Chapter 11, the case was converted to Chap-
ter 7. The debtor’s attorney continued to provide
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legal servicesto the debtor but did not seek appoint-
ment to represent the estate.

Thedebtor’sattorney filed an application for com-
pensation incurred representing the debtor in the
Chapter 7 proceeding. The United States Trustee ob-
jected, arguing that the funds at issue were property
of the estate and could not be paid to the attorney
because 8 330(a)(1) does not include debtors' attor-
neys in the list of professionals who may be paid
out of the estate.

The debate in Lamie turned largely on the ques-
tion whether the deletion from 8 330 of the refer-
encetodebtors’ attorneysin the Bankruptcy Reform
Act of 1994 was amere “scrivener’serror,” or ade-
liberate legislative act to exclude debtors’ attorneys
from being paid? Looking at legislative history, the
L amie court could not discern clear legislative in-
tent either way, and thereforefell back on the maxim
of statutory interpretation: the “plain language” of
the statute controls.

Consumer bankruptcy attorneys reading Lamie
may mistakenly dismiss it as a case affecting only
lawyers applying to be paid in reorganization cases,
or complex asset Chapter 7 cases, wherethe estateis
holding sizable funds and there are messy issues.
Those lawyerswould be in for asurprise. The ruling
in Lamie probably affects a majority of consumer
bankruptcy attorneys filing relatively simple Chap-
ter 7 cases, and could be aticking time-bomb of po-
tential disgorgement orders.?

In the ordinary consumer bankruptcy case, an
attorney who collects a retainer fee prepetition, a
portion of which is intended to pay for the
attorney’s postpetition services, is holding prop-
erty of the estate as of date of filing.> Lamie says
that unless appointed to represent the estate the
attorney may not be paid out of the retainer funds,
but must turn them over to the trustee. Several sur-
veys of fees practices among the debtors’ bar indi-
cate that a majority of consumer bankruptcy
attorneys collect fees in this fashion, weather as
fixed fees or as deposits against hourly fees.

In jurisdictions that require the attorney of record
on the petition to represent the debtor for routine
postpetition administrative tasks—such as attendance
at the 341 meeting, counseling in connection with
reaffirmation agreements, and preparing and filing
such amended schedules as may be needed—the at-
torney may end up performing these servicesfor free.
If the attorney cannot be paid out of the balance of a
prepetition retainer fee allocated for postpetition ser-
vices, the retainer must be surrendered to the estate
or to the client. Only new fundsfrom the debtor could
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be used to refuel the retainer after the petition. Most
case authority holdsthat there is nothing wrong with
collecting postpetition money from the debtor to pay
for postpetition services.® However, counsel must be
careful to assure that such funds are not, property of
the estate. This could happen, for example, where the
debtor paysthe postpetition fees out of fundsreceived
postpetition but for which the debtor had a right to
payment prior to filing (such as accounts receivable
inasmall business), or generated the fundsfrom prop-
erty that was property of the estate (e.g., rental in-
come), or simply had them sitting in a bank account
unprotected by an exemption.

Prior to L amie some courts held that, even though
the held-over portion of the retainer fee is property
of the estate, the attorney may be paid from such funds
for handling the routine postpetition administrative
tasks.® As sensible as this may seem, a strict reading
of Lamie rules it out. Under this practice, a portion
of the fee collected prepetition must be presumed to
be allocated to cover the 341 meeting; under Lamie
those funds cannot be paid to the attorney.

But the predicament is even worse for a consumer
Chapter 7 casethat has postpetition problems, because
the attorney cannot hide behind the argument that
payment for administrative tasks is necessary to ad-
minister the case. For one thing, many postpetition
tasks serve to protect the debtor rather than the es-
tate. How does the attorney protect payment of fees
for a tug-of-war with the trustee over exemptions,
motions for relief from stay (yes, they do happenin
Chapter 7), argumentsover valuation for redemption,
judgment lien avoidance motions, adversary com-
plaints to determine dischargeability, and other simi-
lar non-administrative tasks?

Thevast mgjority of such cases are no-asset cases,
with no money in the estate to argue over. But under
L amie, what lookslike ano-asset case may suddenly
become one: The easily overlooked asset is the por-
tion of the prepetition fee held by the attorney to cover
postpetition services.

An argument can be made that L amiewas not well
presented, resulting in bad law. In oral argument be-
forethe Court, the Government represented to the Court
that after the petition, or following conversion to Chap-
ter 7, the trustee more or less takes over and thereis
nothing left for the debtor’s attorney do to. The
Government’sattorney stated severa times, “InaChap-
ter 7 case, the bulk of thework isdone prepetition. It's
advising the debtor about which Chapter tofile, filling
out the schedules, telling the debtor what property is
exempt, and soforth ... . In Chapter 7, unlikeall other
cases, it isthetrustee and not the debtor who manages,
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represents and liquidates the estate ... . Once it con-
verts to Chapter 7, then it’'s the trustee’s job to take
over ... . Andwhat will happen, ... iswhen casescon-
vert, the debtor’s counsel will cease performing work
unlessthetrustee actually getsacourt order approving
their retention.””

If the Supreme Court bought that argument, it was
misinformed about the practicalities of consumer
bankruptcy and the role of the debtor’s attorney. Any
lawyer who has handled consumer bankruptcy cases
will attest, there is frequently plenty to do after the
caseisfiled or converted from another Chapter.®

The L amie court acknowledged the argument that
failure to compensate debtors’ counsels out of prop-
erty of the estate would “lead to a departure from the
principle of prompt and effectual administration of
bankruptcy law.” In response the Court stated that
debtors' attorneys could still be compensated under
the Code, saying “ compensation remainsavailableto
debtors' attorneysthrough various permitted means.”
Lamie, 124 S. Ct. at 1031. But the Court did not ex-
plain what these “means’ were. The examples given
in the opinion widely missed the mark. The Court
observed that debtors' attorneys can be paid for their
work in Chapter 13 under § 330(a)(4)(B) and the Code
permits trustees to engage attorneys. Not much help
for debtors’ counsel in Chapter 7 cases.

Asfurther justification the Court quoted a Collier
publication for the proposition that, “[i]n the major-
ity of cases, the debtor’s counsel will accept an indi-
vidual or ajoint consumer Chapter 7 case only after
being paid a retainer that covers the ‘standard fee'
and the cost of filing the petition.” The Court re-
marked, “[s]o our interpretation accords with com-
mon practice.” Lamie, 124 S. Ct. 1032. In fact,
surveys show that this is probably not the predomi-
nant practice, but rather the opposite—maost attorneys
collect enough prepetition to carry them past filing
and into anticipated postpetition tasks. The survey
cited above showed that only 18% of consumer bank-
ruptcy attorneyscollect aprepetition feeonly intended
to cover services up to point of filing. The Lamie
examples of “means’ fail to address the real issue:
How do Chapter 7 debtors' attorneysget paid for ser-
vices provided after filing the petition?

In the opposite ditch are those attorneys who do
not collect a substantial fee before filing but instead
collect a prepetition fee sufficient to cover aportion,
but not all, of the prepetition services. These attor-
neys anticipate collecting the balance of the fee
postpetition. However, it is becoming clear from re-
cent casesthat the unpaid balance the client owesthe
attorney on date of filing is discharged. The attorney

violates the automatic stay and the discharge injunc-
tion by attempting to collect fees after the case is
filed.® The survey cited above shows that approxi-
mately 12% of consumer bankruptcy attorneys col-
lect feesin this fashion.®

So, the attorney who collectsafeethat istoo little,
on the one hand, or too much, on the other, is at risk
of losing alot of money or buying alot of trouble.
Theonly safeoptionisto assurethat theclient ispaid
up and current for all services up to the moment of
filing, but not adime more. In fact, this appearsto be
the practicefor approximately 18% of consumer bank-
ruptcy attorneys.t

But even theselawyersface adilemma. If not col-
lected before filing the petition, how does the attor-
ney get paid for the ordinary postpetition
administrative tasks normally expected of the
debtor’s attorney in consumer bankruptcy cases, or
for the extraordinary tasks, such as contested and
adversary proceedings?

If the fees are not collected prepetition, to be
paid for postpetition work the attorney must look
to the debtor for payment after the caseisfiled. As
stated above, there is nothing wrong with collect-
ing fees postpetition to pay for postpetition ser-
vices, as long as those funds are not property of
the estate.’? But what happensif the debtor cannot,
or will not pay, and yet expectsthe attorney to com-
plete the representation through the end of the case?
What if the Court expectsit? Can the attorney walk
away from the case?

There is authority that once the attorney’s name
appears on thefiled petition, the attorney of recordis
on the hook for at least the ordinary postpetition ad-
ministrative tasks.™* And, Chapter 7 trustees are ad-
monished to consider demanding disgorgement of
fees of an attorney who fails to appear at the 341
meeting.'* Some cases deal with what are sometimes
called “limited engagement” retainer agreements, or
“unbundling” fee agreements. These agreements pur-
port to limit the level of servicesto be provided and
hence limit the cost of obtaining a bankruptcy dis-
charge. According to the fee practices survey cited
above, 51% of theresponding lawyersreport that such
agreements are permitted in their jurisdictions. The
few cases that mention such agreements express dis-
approval. Unfortunately the survey did not ask the
precise question: In Chapter 7 cases does local prac-
tice permit splitting off any or all postpetition ser-
vices, including attendance at the 341 meeting?

These obstacles to getting paid will discourage
competent attorneys from representing debtors in
consumer bankruptcy cases, reducing the quality of
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services, just when the U.S. Trustee's office is ex-
pressing concern over what it perceives to be the
mediocre quality of debtor representation. The
Handbook for Chapter 7 Trustees, prepared by the
Officeof the U.S. Trustee, statesthat one of the prin-
cipal duties of trusteesisto act “in the public inter-
est to promote the efficiency and to protect and
preserve the integrity of the bankruptcy system.” It
isfair to say that preserving theintegrity of the bank-
ruptcy system includes encouraging, not discourag-
ing, excellence in legal representation of consumer
debtors. The efficient and honest functioning of the
bankruptcy system requires arobust, competent and
motivated debtors' bar.

The system cannot have it both ways. Finding and
inventing devicesto prevent lawyersfrom being paid
will not encourage excellence in the practice of law.
All participantsin the system should undertake to help
craft legal and practical waysto compensate lawyers
for their work on behalf of consumer debtors.*

1. Charybdiswas a sea-monster, who thrice aday drew
up the water of the sea and then spouted it again, thus
forming awhirlpool. She was on one side of the nar-
row Strait of Messina between Sicily and Italy, and
on the other side was Scylla, another sea-monster. The
two sides are so closeto each other that an arrow could
be shot across them. So sailors, on trying to avoid
Charybdisbecamethevictimsof Scyllaand viceversa.

2. TheHandbook for Chapter 7 Trustees prepared by the
Officeof theU.S. Trustee provides, “ Thetrustee should
be dert for retainers held by debtors' attorneys. While
courtsgenerally hold that an unearned retainer on hand
at the commencement of acase constitutes estate prop-
erty, the trustee may have to initiate action to obtain
the balance of the retainer.” U.S. Der'T oF JusTicE
UNITED STATES TRUSTEE PROGRAM, HANDBOOK FOR CHAP-
TER 7 TRuUsTEES, CH. 6 (1998) (the entire text of the
Handbook may be found at http://www.
BankruptcyMedia.com under “LIBRARY™").

3. United StatesTrusteev. Garvey, Schubert & Barer
(InreCentury Cleaning Serv., Inc.), 195 F.3d 1053
(9th Cir. 1999) (abrogated by, L amie) (Norton Bankr.
L. & Prac. 2d § 26:5; Bankr. Serv., L Ed 88 16:21,
16:22, 16:621, 16:622, 16:626, 16:966, 16:1142,
16:1147, 32:45); Rajalav. Hodes (In reHodes), 289
B.R. 5 (D. Kan. 2003) (Bankr. Serv., L Ed §§ 16:578,
16:609, 16:966, 16:978, 16:1144, 16:1145, 16:1146,
16:1148, 24:577, 58:335, 58:349, 59:653); M eeks v.
Perroni (In re Armstrong), 234 B.R. 899 (Bankr.
E.D.Ark. 1999) (Norton Bankr. L. & Prac. 2d § 27:17;
Bankr. Serv., L Ed 88 16:1148, 29:35, 29:335, 29:336,
39:337, 33:195, 33:218, 33:769, 34:238, 34:241,
34:336, 34:373); In re Friedland, 182 B.R. 576
(Bankr. D. Colo. 1995) (Norton Bankr. L. & Prac. 2d

© 2004 West, a Thomson business

§ 26:5) (disapproved of by, In re Jones, 236 B.R. 38
(D. Colo. 1999)).

A recent online survey of consumer bankruptcy attor-
neys conducted by the author, through The Consumer
Bankruptcy Letter, received responses from attorneys
in 35 states. The responsesindicated that 71% collect
a prepetition retainer fee sufficient to pay for both
prepetition services and foreseeabl e postpetition ser-
vices. The complete survey may be found at http://
www.BankruptcyMedia.com; click on“The Consumer
Bankruptcy Letter,” then select “ Surveys.”

It is generally acknowledged that an attorney may
collect money postpetition from the debtor, to pay for
postpetition services. Sanches v. Gordon (In re
Sanchez), 241 F.3d 1148 (9th Cir. 2001) (Bankr. Serv.,
L Ed 88 16:702, 19:706, 19:1429, 19:1493); K nutson
v. Tredennick (In re Tredinnick), 264 B.R. 573
(B.A.P. 9th Cir. 2001).

InreMondieForge Co., 154 B.R. 232 (Bankr. N.D.
Ohio 1993) (Norton Bankr. L. & Prac. 2d 8§ 25:9,
27:3, 27:17; Bankr. Serv., L Ed 88 16:546, 16:576,
16:606, 16:607, 16:970, 16:1014, 16:1017, 16:1059,
29:334, 29:335, 29:337); United States Trustee v.
Garvey, Schubert & Barer (In re Century Clean-
ing Serv., Inc.), 195 F.3d 1053, 1060 (9th Cir. 1999)
(Norton Bankr. L. & Prac. 2d § 26:5; Bankr. Serv., L
Ed 8§ 16:21, 16:22, 16:621, 16:622, 16:626, 16:966,
16:1147, 32:45) (abrogated by L amie) (“Policy con-
siderationsalso counsel infavor of allowing attorneys
to receive reimbursement under § 330. There are sev-
eral post-petition services commonly performed by
the debtor’sattorney in Chapter 7 proceedingsthat are
necessary to the administration of the estate.”).

The entire transcript of oral argument in Lamie may
be found by going to http://www.Bankruptcy
Media.com and click on“Lamie oral argument” at top
of screen, right.

See, e.g., United StatesTrusteev. Garvey, Schubert
& Barer (In re Century Cleaning Services, Inc.),
195 F.3d 1053 (9th Cir. 1999) (abrogated by L amie)
(lists of tasks performed by the attorney after conver-
sion from Chapter 11 to Chapter 7).

Betheav. Robert J. Adams& Assocs., 352 F.3d 1125
(7th Cir. 2003), cert. denied, 2004 WL 565954 (U.S.
2004); Hessinger & Assocs. v. United StatesTrustee
(InreBiggar), 110 F.3d 685 (9th Cir. 1997) (Norton
Bankr. L. & Prac. 2d 88 27:10, 27:18; Bankr. Serv., L
Ed 88 16:482, 16:489, 16:496, 22:17, 22:852, 39:23,
39:564, 39:565, 52:312, 52:315, 52:399); In re
Chandlier, 292 B.R. 583 (Bankr. W.D. Mich. 2003);
In re Nieves, 246 B.R. 866 (Bankr. E.D. Wis. 2000)
(Bankr. Serv., L Ed 88 14:136, 39:18, 39:564, 57:10);
In re Haynes, 216 B.R. 440 (Bankr. D. Colo. 1997)
(Norton Bankr. L. & Prac. 2d 8§ 26:9, 27:10, 27:18;
Bankr. Serv., L Ed 88 16:731, 16:1034, 16:1066,
16:1078); M atter of Warman, 214 B.R. 491 (Bankr.
D. Neb. 1997) (Bankr. Serv., L Ed § 25:124); In re
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Martin, 197 B.R. 120 (Bankr. D. Colo. 1996) (Norton
Bankr. L. & Prac. 2d 88 27:10, 27:18; Bankr. Serv., L
Ed 88 16:482, 16:486, 16:540, 16:575, 16:592, 16:612;
21:171; 27:32, 52:321, 52:322, 52:326).

An earlier survey conducted by the National Associa-
tion of Consumer Bankruptcy Attorneysin 1996 indi-
cated that at that time approximately 13% “aways’
collected only a partia retainer, and another 16% did
so “frequently.”

Consumer Bankruptcy L etter survey, supra.

Typically such money would come from the debtor’s
postpetition earned income which would not be prop-
erty of the estate. See 11 U.S.C. § 541(a)(6).

Inre Egwim, 291 B.R. 559 (Bankr. N.D. Ga. 2003);
Oconee State Bank v. Wilson (In re Wilson), 282
B.R. 278 (Bankr. M.D. Ga. 2002) (Bankr. Serv., L Ed
8§ 39:654, 39:658, 58:31, 58:35, 58:58, 58:59, 58:60,
58:61, 58:72, 58:73, 58:78, 58:80, 58:83, 58:86,
58:116, 58:117, 58:118, 58:123, 59:627, 59:628,
59:631, 59:632, 59:637, 59:639, 59:670, 59:641,
59:642, 59:643, 59:645, 59:646, 59:647, 59:648,
59:649, 59:668, 59:693, 59:720); In re Castorena,
270 B.R. 504 (Bankr. D. Idaho 2001) (Norton Bankr.
L. & Prac. 2d § 27:19; Bankr. Serv., L Ed 88§ 16:488,
16:535, 16:548, 16:569, 16:576, 16:635, 16:670,
16:676, 16:677, 16:727, 16:756, 16:761, 16:781,
16:782, 16:783, 16:819); In re Woodcock, 100 B.R.
520 (Bankr. E.D. Cal. 1989) (Bankr. Serv., L Ed
8§88 16:491, 16:510, 16:548).

“When the debtor’s attorney failsto appear, the trustee
should advise the debtor of the right to proceed with-
out an attorney or to request a continuance to ensure
the debtor is represented by an attorney. The trustee
should consider filing amotion under § 329(b) to com-
pel turnover or refund of the fees received by an at-
torney who unjustifiably fails to appear.” Hanpbeook
FOR CHAPTER 7 TRUSTEES, Ch.7.

Possible methods that may be explored include
attorney’s liens on the funds, reaffirmation of fee
agreements, payment from third parties, debtors ex-
empting the funds on deposit, “ earned-on-receipt” and
advance payment retainers, and similar avenues. Each
of these raise questions and issues that should be ad-
dressed in another essay.

ELECTRONIC CASE FILING:
I'T DOESN'T HAVE TO
BE ANARCHY

by Keith Lundin
Nashville, TN
Neither the Administrative Office of the United
States Courts nor the Judicial Conference of the
United Statesis exercising any substantial control over
the implementation of Electronic Case Filing (ECF)
in bankruptcy courts acrossthe country. In other con-

10.

11.
12.

13.

14.

15.

10

textsthiswould be good newsto those who are skepti-
cal of centralized control within the Judiciary; but in
this high-tech aspect of court management, there are
problems brewing for the bankruptcy bar. [See
NortoN BankRr. L. & Prac. 2d 88 151:53-151:58;
West's Key Number Digest, Bankruptcy €= 2127,
2127.1, 2129, 2131, 2132, 2133.]

The first principle behind this ECF revolution is
that the system being delivered to the bankruptcy
courts was designed backwards from existing infor-
mation technology within the Judiciary and the Ad-
ministrative Office of the United States Courts. After
decades of investing in failing systems such as
BANCAPand NIBS, those same systems are the plat-
form for the development of ECF and its internal
counterpart, Electronic Case Management. This
meansthat “ system users’—you out there, debtor and
creditor attorneys and the public—didn’t come first
in the design of ECF. In fact, you were hardly con-
sulted at all. Consequence: there are major aspects of
ECF that are not just user unfriendly, some aspects of
ECF are genuinely less efficient than existing paper-
based procedures.

The second principleisthat each local bankruptcy
court is free to customize what they get from the in-
formation technol ogy folks at the Administrative Of -
fice. Consequence: There will be 100 different ECF
systems when each court gets done making ECF
“right” for that court. Screenswon’t bethe samefrom
onedistrict to the next. Thethingsyou can do by ECF
won't be the same. The same actions on ECF won't
have the same effects from one district to the next.

The third principle of ECF isthat the local rule
monster will dominate ECF practice in ways you
never dreamed of. There will be 100 different gen-
eral orders or administrative procedures govern-
ing ECF and the differences won’'t be benign for
your practice. Conseguence: Mal practice premiums
will go up.

Most districts are not using formal local rules to
manage Electronic Case Filing becausethelocal rules
process under Bankruptcy Rule 9029 is too cumber-
some. The ECF landscape is shifting so fast that the
courts need more flexibility, so most courts are using
relatively invisible“general orders’” and “ administra-
tive procedures’ rather than formal local rules.

The variations in local procedures for ECF are
unlimited and scary. For example, when you file
an ECF document in one district, you may be sub-
ject to an administrative order that requires you to
archivethe paper version of that electronically filed
document for as long as seven years. In another
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district, the retention rule will be three years. In a
third district, there will be no special requirement
with respect to the paper form of an electronically-
filed document. And when you push the button you
are certifying that your firm’'s document retention
policy satisfiesall of thedistrictsin which you elec-
tronically file.

Have you looked at local procedures with respect
to the requirementsto register as an ECF user? Some
places you have to train in “our” training room or,
well, get yourself local counsel. Never mind that “our”
system is fundamentally just an embellished version
of the one in your home district—pass “our” test or
don’t use ECF here. And then there are “lowest com-
mon denominator” courtsthat will let you get an ECF
registration number if you are ECF registered in any
other district in the country. (We are going to be the
spoiler district that grants an ECF password to any-
one who wants one.) Eventually there will be 100
different registration rules.

Fourth principle: Revenuefirst; service, whenever.
Theimplementation of ECF couldn’t come at aworst
timefor the bankruptcy courts. Filingsare at the high-
est levels ever. Funding for the courtsisfrozen. New
hardware, software, and technically-skilled people are
needed in every court and there is no new money.
The mandate to implement ECF now isnot related to
the capacity of the bankruptcy courts to get the job
done right. Conseguence: your monthly PACER hill
will grow exponentially, but don't count on better
service from the bankruptcy courts.

The message to the bankruptcy courts from the
Administrative Office of the United States Courtsis:
“Tell the employees in your clerk’s office to work
harder.” Well, those employees have to manage ex-
isting paperwork loads, train for and implement anew
paperless e ectronic filing system, and do these things
with less money and fewer people. What manager in
the private sector would survive this scenario?

Itisnot too late to start fixing some of these prob-
lems. The Advisory Committee on Bankruptcy Rules

of the Judicial Conference has talked about ECF and
should go ahead and tackle the less controversial as-
pects, such as: document retention, use and meaning
of “electronic signatures,” the length of the “ECF
day,” and thelike. Even alittle standardization of the
ECF ruleswould go along way.

The bankruptcy bar and bankruptcy bar associa-
tions need to get into the ECF game before it gets
further out of control. The bankruptcy bar is funda-
mentally involved in many waysthat it may not have
fully realized. “Training” rules to get an ECF regis-
tration number seem benign until viewed asone more
whack at out-of-district attorneys. Last week you may
not have needed “local counsel” to file a motion for
relief from the stay by mail; but thisweek, ina*“man-
datory” ECF district with alocal training requirement,
you can’t just electronically file that motion because
you don’t have aregistration number. Thisisthe sort
of stuff that bar associations should be looking at and
voicing opinionsabout. |s ECF a step toward national
bankruptcy practice or a step back from it?

And where is the ECF research? Is anybody out
there studying whether ECF makes a difference and
in what ways? Is the public better served in an ECF
district? What is the impact of ECF on the cost of a
debtor law practice? Are fees going up in consumer
bankruptcy cases to cover the cost of ECF conver-
sion? Does ECF increase or decrease the cost of ad-
ministering a Chapter 7 or a Chapter 13 case?

ECF isagreat risk and agreat opportunity. There
won't be areturn to paper. There will be a chorus of
demands for more and more money to fix the ECF
systemintheyearsahead. The Fedswill own thedata
and access to that datawill be paid for seven cents at
atime whatever the quality of service to the bar and
public. Will the administration of bankruptcy cases
be improved? Will bankruptcy practitioners say, hey
my life is better because of ECF? Will this technol-
ogy make service to the public better? These are not
the questions the ECF folks started with, but it is not
too lateto move these questionsto the front deck now.

Visit West on the Internet at:
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Norton Institutes
Bankruptcy Law Seminars

Western Mountains Bankruptcy Law Institute
Jackson Lake Lodge
'JaCkg)n HOIe’ Wyoml ng Western Mountains

Bankrupicy Law Institute

June 24-27, 2004

Course Material: Each registrant of the Norton Institutes will receive a tote bag containing the
comprehensive lecture materials, a copy of the bound volume of Bankruptcy Law Digest—Norton
Institutes Edition—containing digests of recent bankruptcy decisions of 2004 and a copy of the
Norton Quick Reference Bankruptcy Code and Rules.

CLE Course Credit (14-19 hours): All prior Institutes have been certified by every mandatory
CLE state that accredits seminar providers for at least 14 (60-minute) hours including at least one
hour of ethics for CLE credit.

Volume Discount Registration: The registration fee is $995. Any law firm or business organiza-
tion that registers three or more individuals to attend a 2004, Institute will be entitled to a $100
discount on each registration fee in excess of three. Government employees may register at
$650 each.

For further information and a registration form for the seminars,
please contact:

Norton Institutes on Bankruptcy L aw, 380 Green Street, P.O. Box 2999,
Gainesville, GA 30503, telephone (770) 535-7722, or visit our website and
register online at:

http://www.nortoninstitutes.org
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