Extension of Fast Track
Settlement For SB/SE
Taxpayers Pilot Program

Announcement 2008-110
SUMMARY AND BACKGROUND

This announcement extends the test
of the Fast Track Settlement for Small
Business/Self-Employed division (SB/SE)
Taxpayers Pilot Program set forth in An-
nouncement 2006-61, 20062 C.B. 390,
for an additional two-year period, begin-
ning on December 1, 2008, the date this
announcement is published in the Internal
Revenue Bulletin.

SB/SE and the Office of Appeals (Ap-
peals) concluded a two-year test of the
Fast Track Settlement for SB/SE Taxpay-
ers Pilot Program on September 4, 2008.
During the additional two-year test period,
SB/SE and Appeals will seek additional
cases for fast track settlement in the same
seven cities designated in Ann. 2006-61
and IR 2007-200, to further evaluate the
program. The extended program will con-
tain no changes from the provisions set
forth in Ann. 2006-61.

This procedure allows taxpayers with
eligible cases, as listed in Ann. 2006-61,
under examination by SB/SE to request
fast track settlement. Using the services
of a trained mediator from Appeals, the
taxpayer and SB/SE will attempt to re-
solve unagreed issues on an expedited ba-
sis. The fast track settlement program is
consistent with the Internal Revenue Ser-
vice’s efforts to improve tax administra-
tion, provide customer service, and reduce
taxpayer burden.

EFFECTIVE DATE

This program is effective beginning De-
cember 1, 2008, the date it is published
in the Internal Revenue Bulletin, and ap-
plications to the program will be accepted
through November 30, 2010.

COMMENTS

The Service invites interested persons
to comment on this pilot program. Written
comments should be delivered or mailed
by January 15, 20009, to:
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Internal Revenue Service — Appeals
Attn: Nancy J. Talajkowski

160 Spears Street, Suite 800

San Francisco, CA 94105

Alternatively, comments may be sub-
mitted by e-mail to the following address:
notice.comments @ irscounsel.treas.gov.

FURTHER INFORMATION
For further information regarding
this announcement, contact either:

Xavier Guerrero, SB/SE Program Analyst,
at (415) 552-6195 (not a toll-free number);
or Nancy J. Talajkowski, Appeals
Program Analyst, Tax Policy & Procedure
(Alternative Dispute Resolution) at (415)
227-5007 (not a toll-free number).

Test of Procedures for
Mediation and Arbitration
for Offer in Compromise and
Trust Fund Recovery Penalty
Cases in Appeals

Announcement 2008-111
SECTION 1. PURPOSE

Section 7123 requires the Internal Rev-
enue Service to prescribe procedures by
which a taxpayer or the Office of Appeals
may request non-binding mediation on
any issue unresolved at the conclusion
of Appeals procedures, or unsuccessful
attempts to enter into a closing agreement
under section 7121 or a compromise under
section 7122. Section 7123 also requires
the Internal Revenue Service to estab-
lish a pilot program by which a taxpayer
and the Office of Appeals may jointly
request binding arbitration for any issue
unresolved under the same circumstances.
This announcement modifies Revenue
Procedure 2002-44, 2002-2 C.B. 10, and
Revenue Procedure 200644, 2006-2 C.B.
800, by establishing a two-year test of
the mediation and arbitration procedures
for Offer in Compromise (OIC) and Trust
Fund Recovery Penalty (TFRP) cases that
are under the jurisdiction of the Office of
Appeals.

SECTION 2. DESCRIPTION

Alternative dispute resolution (ADR)
programs are consistent with the IRS’s ef-
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forts to improve tax administration and
enhance customer service. Appeals will
seek appropriate OIC and TFRP cases for
both mediation and arbitration during the
two-year test period in order to evaluate
the effectiveness of alternative dispute res-
olution for such cases.

During the two-year test period, effec-
tive from the date of publication of this
announcement, Appeals will initially of-
fer mediation and arbitration for OIC and
TFRP cases for taxpayers whose appeals
are considered at an Appeals office located
in one of the following cities:

Atlanta, Georgia
Chicago, Illinois
Cincinnati, Ohio
Houston, Texas
Indianapolis, Indiana
Louisville, Kentucky
Phoenix, Arizona

San Francisco, California

Appeals may expand the availability of
this program to other locations during the
two-year test period. Upon completion of
the two-year test period, Appeals will eval-
uate this program, consider necessary ad-
justments to both the mediation and arbi-
tration components of the program, and
determine whether to make the arbitration
component permanent.

SECTION 3. GENERAL SCOPE OF
MEDIATION AND ARBITRATION
PROCEDURES

01. The general provisions set forth
in Revenue Procedures 2002-44 and
2006-44 apply to the mediation and ar-
bitration, respectively, of OIC and TFRP
cases under this two-year pilot program
except as specifically stated herein. In
accordance with Revenue Procedure
200644, arbitration is not available for
legal issues.

02. The mediation and arbitration
procedures do not create any special au-
thority for settlement by Appeals. During
the mediation and arbitration processes,
Appeals is still subject to the procedures
that would apply if the issue were be-
ing considered via the standard Appeals
process, including procedures in the In-
ternal Revenue Manual (IRM), found at
http://www.irs.gov/irm/index.html, and
other administrative guidance.
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03. The overall determination whether
a taxpayer was required to collect, truth-
fully account for, and pay over income,
employment or excise taxes, and/or
whether a taxpayer willfully failed to col-
lect or truthfully account for and pay over
such tax or willfully attempted in any
manner to evade or defeat the payment of
such tax are legal issues for which arbitra-
tion is not available. These legal issues,
however, are based on factual components
that are eligible for arbitration.

04. The overall determination whether
a taxpayer’s offer is acceptable under sec-
tion 7122 may only be made by the Sec-
retary or his delegate and is not a matter
for arbitration. See section 7122(a) (giv-
ing the Secretary the discretionary author-
ity to compromise tax liabilities) and Del-
egation Order 5-1 (delegating that discre-
tionary authority to Appeals). Factual de-
terminations are generally required as part
of making the overall offer acceptability
determination, however, and these individ-
ual factual determinations are eligible for
arbitration.

05. The Appeals Area Director must
approve the acceptance of all cases for me-
diation or arbitration.

SECTION 4. SCOPE OF MEDIATION
AND ARBITRATION FOR OIC CASES

01. In addition to the exclusions con-
tained in Revenue Procedure 2002-44 and
Revenue Procedure 2006—44, the follow-
ing limitations on OIC cases apply:

(1) Neither mediation nor arbitration is
available for:

i. Cases in which the taxpayer has the
ability to pay in full based on the unad-
justed financial information submit-
ted by the taxpayer, except when eco-
nomic hardship exists;

ii. Cases in which the taxpayer declines
to amend or increase the offer without
stating any specific disagreement with
the valuations, figures, or methodol-
ogy used by Appeals in determining
reasonable collection potential,

iii. Cases in which the disputed issue is
explicitly addressed in established
guidance (for example, the issues ad-
dressed in the instructions for Form
656, “Offer in Compromise,” such as
unsecured debt, college expenses, and
non-qualifying charitable contribu-
tions);
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iv. Cases in which an OIC is submitted as
an alternative to collection in a Collec-
tion Due Process or equivalent hear-
ing case;

v. Cases in which the issue of liability
was previously determined by Ap-
peals; or

vi. Cases in which Delegation Order 5-1
requires a level of approval higher
than that of the Appeals Team Man-
ager, such as Effective Tax Admin-
istration offers or those in which a
determination is made by Appeals that
acceptance is not in the best interest of
the government (see Policy Statement
P-5-100 and IRM 5.8.7.6(6)).

(2) Meditation is not available for:

i. Cases in which the taxpayer has al-
ready attempted to resolve the matter
through Fast Track Mediation.

(3) Arbitration is not available for:

i.  Corporate OIC cases in which the is-
sue to be arbitrated is whether an indi-
vidual is responsible for a Trust Fund
Recovery Penalty or Personal Liabil-
ity for Excise Tax assessment; or

ii. Doubt as to liability cases.

02. Provided all facts are known by
both parties, appropriate issues for medi-
ation or arbitration in OIC cases generally
include:

(1) The value of assets, including those
held by a third party;

(2) The value of dissipated assets and
what amount should be included in the
overall determination of reasonable collec-
tion potential;

(3) A taxpayer’s proportionate interest
in jointly held assets;

(4) Projections of future income based
on calculations other than current income;

(5) The calculation of a taxpayer’s fu-
ture ability to pay when living expenses are
shared with a non-liable person; and

(6) Other factual determinations, such
as whether a taxpayer’s contributions into
a retirement savings account are discre-
tionary or mandatory as a condition of em-
ployment.

03. Additionally, provided all facts are
known by both parties, appropriate issues
for mediation in OIC cases generally in-
clude whether the taxpayer meets the crite-
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ria for deviating from national and/or local
expense standards.

04. For cases with liabilities of $50,000
or more, any settlement or agreement
reached through mediation or arbitration
must be reviewed by the Office of Chief
Counsel pursuant to section 7122(b) be-
fore being finalized. ~When review is
required, Appeals will forward the case to
Area Counsel for an opinion concerning
whether the case is subject to compromise.
See IRM sections 5.8.8.5 and 8.23.4.2.2.

SECTION 5. SCOPE OF MEDIATION
AND ARBITRATION FOR TFRP
CASES

01. Appropriate issues for mediation in
TFRP cases generally include:

(1) Whether a person was required to
collect, truthfully account for, and pay
over income, employment, or excise taxes;

(2) Whether a responsible person will-
fully failed to collect or truthfully account
for and pay over such tax, or willfully at-
tempted in any manner to evade or defeat
the payment of such tax;

(3) Whether a taxpayer sufficiently des-
ignated a payment to the trust fund portion
of the unpaid tax; and

(4) Whether the taxpayer provided
sufficient corporate payroll records to es-
tablish that a corporate tax deposit was
in the amount required by Treas. Reg.
§ 31.6302-1(c) and therefore was consid-
ered a designated payment to be applied to
both the trust fund and non-trust fund por-
tions of the employment taxes associated
with that specific payroll. See the Note to
IRM 5.7.4.3(7).

02. Appropriate issues for arbitration in
TFRP cases generally include:

(1) Specific factual determinations con-
cerning whether a person was required to
collect, account for, and pay over income,
employment, or excise taxes. Common
factors include whether the taxpayer:

a. was an officer, director, or shareholder
of the corporation;

b. had the authority to sign checks;

c. exercised significant control over the
corporation’s financial affairs;

d. had the authority to determine which
creditors would be paid;

e. was involved in payroll disburse-
ments;

f.  had control over the voting stock of
the corporation;
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g. was involved in making federal tax
deposits; and

h. had the ability to hire and fire employ-
ees.

(2) Specific factual determinations con-
cerning whether a responsible person will-
fully failed to collect or truthfully account
for and pay over such tax, or willfully at-
tempted in any manner to evade or defeat
the payment of such tax. Common factors
to be determined include:

a. when the taxpayer became aware of
the failure to pay over the withheld
tax;

b. whether the taxpayer had knowledge
of payments to other creditors, includ-
ing employees, after becoming aware
of the failure to pay over the withheld
tax;

c. whether there were unencumbered
funds available to satisfy pre-existing
employment tax liabilities; and

d. whether the taxpayer failed to use
unencumbered funds to satisfy pre-ex-
isting tax liabilities after becoming
aware of such liabilities.

(3) A factual determination of the
amount designated by the taxpayer as a
payment to the trust fund portion of the
unpaid tax; and

(4) A factual determination whether
the taxpayer provided sufficient corporate
payroll records to establish that a corpo-
rate tax deposit was in the amount required
by Treas. Reg. § 31.6302—1(c) and there-
fore was considered a designated payment
to be applied to both the trust fund and
non-trust fund portions of the employment
taxes associated with that specific payroll.
See Note to IRM 5.7.4.3(7).

SECTION 6. APPLICATION PROCESS

01. Either the taxpayer or Appeals may
submit a request to mediate or arbitrate af-
ter consulting with and obtaining the con-
currence of the other party.

02. A taxpayer may submit a request to
mediate or arbitrate by sending a written
request to the appropriate Appeals Team
Manager and a copy to:

Chief of Appeals

Attn: Tax Policy & Procedure —

Collection & Processing
1099 14" St. NW, Suite 4200 East
Washington, DC 20005
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03. For an OIC case, the written request
to mediate or arbitrate should include:

a. The taxpayer’s name, address, and
taxpayer identification number, and
the name, title, address, and telephone
number of the person to contact;

b. The name of the Appeals Team Man-
ager, Appeals Officer, or Settlement
Officer;

c. The taxable periods involved;

d. A detailed description of the issue(s)
for which the taxpayer is requesting
mediation or arbitration, including
both the specific dollar amount and
the basis by which that amount was
determined; and

e. A representation that the disputed is-
sue is not an excluded issue listed in
section 4.01 above or in Revenue Pro-
cedure 2002-44 or Revenue Proce-
dure 2006-44.

04. For a TFRP case, the written re-
quest to mediate or arbitrate should contain
items a through e in section 6.03 above and
a detailed explanation of the taxpayer’s po-
sition, including explanations of the fol-
lowing (where applicable):

a. Why the taxpayer was not required to
collect, truthfully account for, and pay
over the income, employment or ex-
cise taxes;

b.  Why the taxpayer did not willfully fail
to collect or truthfully account for and
pay over such tax, or willfully attempt
in any manner to evade or defeat the
payment of such tax; and

c. Why the computation of the Trust
Fund Recovery Penalty should reflect
payment(s) designated specifically to
the trust fund portion of the unpaid
tax.

05. If the taxpayer wants to use a
non-IRS co-mediator (at the taxpayer’s
expense) or a non-IRS arbitrator (expense
shared equally by the taxpayer and Ap-
peals), the application should state this
preference.

SECTION 7. EFFECT ON OTHER
DOCUMENTS

Revenue Procedure 2002-44 and Rev-
enue Procedure 2006—44 are modified.
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SECTION 8. EFFECTIVE DATE

The procedures in this announcement
are effective December 1, 2008.

SECTION 9. CONTACT
INFORMATION

The principal authors of this announce-
ment are Dale Veer, Appeals, Tax Policy
and Procedure (Collection & Processing),
and Sarah Sheldon, Office of Associate
Chief Counsel (Procedure & Administra-
tion). For further information regarding
this announcement, contact Dale Veer at
(651) 726-7430 or Sarah Sheldon at (202)
622-7950 (not toll-free calls).

Unified Rule for Loss on
Subsidiary Stock; Correction

Announcement 2008-114

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Correcting amendment.

SUMMARY: This document contains cor-
rections to final regulations (T.D. 9424,
2008-44 I.R.B. 1012) that were published
in the Federal Register on Wednesday,
September 17, 2008 (73 FR 53934) under
sections 358, 362(e)(2), and 1502 of the
Internal Revenue Code. The final regula-
tions apply to corporations filing consoli-
dated returns, and corporations that enter
into certain tax-free reorganizations. The
final regulations provide rules for deter-
mining the tax consequences of a mem-
ber’s transfer (including by deconsolida-
tion and worthlessness) of loss shares of
subsidiary stock. In addition, the final
regulations provide that section 362(e)(2)
generally does not apply to transactions
between members of a consolidated group.
Finally, the final regulations conform or
clarify various provisions of the consoli-
dated return regulations, including those
relating to adjustments to subsidiary stock
basis.

EFFECTIVE DATE: This correction is ef-
fective October 20, 2008, and is applicable
on September 17, 2008.

FOR FURTHER INFORMATION
CONTACT: Marcie P. Barese,
(202) 622-7790, Sean P. Duffley,
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