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United States Bankruptcy Court,
N.D. Illinais,
Eastern Division.
Inre Ray D. HARRISON and Rose M. Harrison,
Debtors.
No. 08 B 14865.

Oct. 14, 2008.

Background: Purchase-money motor vehicle
lender holding a "910 claim” claim objected to con-
firmation of debtors' proposed Chapter 13 plan as
improperly modifying the rate of interest to which
creditor was entitled pursuant to terms of its con-
tract. In particular, lender asserted that because
debtors were repeat filersineligible for discharge of
their debts, payment of interest at contract rate was
required by Chapter 13's "lien retention" provision,
as amended by the Bankruptcy Abuse Prevention
and Consumer Protection Act (BAPCPA) to require
that secured creditor retain its lien until the earlier
of debtor's discharge or "payment of the underlying
debt determined under nonbankruptcy law."

Holdings: The Bankruptcy Court, John H. Squires,
J., held that:

(1) "lien retention” provision did not prevent debt-
ors from modifying contract rate of interest using
Till's "prime plus risk™ approach; but

(2) modification of interest rate would have no
post-bankruptcy effect, and any remaining amount
due under terms of contract would be due pursuant
to state contract law at conclusion of debtors' modi-
fied plan.

Objection overruled; plan confirmed.

[1] Bankruptcy €~22235
51k2235 Most Cited Cases

[1] Bankruptcy €=3708(2)
51k3708(2) Most Cited Cases
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[1] Bankruptcy €~=3708(8)
51k3708(8) Most Cited Cases

[1] Bankruptcy €=3710(6)

51k3710(6) Most Cited Cases

Chapter 13 "lien retention" provision, as amended
by the Bankruptcy Abuse Prevention and Consumer
Protection Act (BAPCPA) to require that secured
creditor must retain its lien until the earlier of debt-
or's discharge or "payment of the underlying debt
determined under nonbankruptcy law," did not, in
Chapter 13 case that was brought by repeat filers
ineligible for bankruptcy discharge, require pay-
ment of interest on purchase-money motor vehicle
lender's "910 claim," at contract rate of 22.25%, or
prevent debtors from modifying contract rate of in-
terest using Till's "prime plus risk" approach; while,
pursuant to this amended provision, lender was en-
titled to retain its lien until "payment of the under-
lying debt determined under nonbankruptcy law,"
the modifier "determined under nonbankruptcy
law" modified "debt,” not "payment,” and did not
dictate amount of payment, which was governed by
separate "present value" provision. 11 U.S.C.A. §

1325(a)(5)(B)(i)(1), (&)(5)(B)(ii).

[2] Bankruptcy €~=22235
51k2235 Most Cited Cases

[2] Bankruptcy €~3708(2)
51k3708(2) Most Cited Cases

[2] Bankruptcy €=3708(8)

51k3708(8) Most Cited Cases

While Chapter 13 debtors had ability to modify
"910" motor vehicle lender's contractual state law
rights, by providing for payment of cramdown in-
terest, not at contract rate of 22.25%, but only at
lesser rate of 6.25% calculated using Till's "prime
plus risk" approach, lender was entitled to retain its
lien, in Chapter 13 case in which debtors' history of
bankruptcy filings prevented them from obtaining a
discharge, until entire amount of debt, calculated
without regard to modifications permitted in bank-
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ruptcy, was paid; modification of interest rate
would have no post-bankruptcy effect, and any re-
maining amount due under terms of contract would
be due pursuant to state contract law at conclusion
of debtors modified plan. 11 U.S.CA. 8§
1325(a)(5)(B)(i)(1), (&)(5)(B)(ii).

David J. Frankel, Esg., for Movant.

Patrick J. Semrad, Esq., for Respondents.

MEMORANDUM OPINION

JOHN H. SQUIRES, United States Bankruptcy
Judge.

*1 These matters come before the Court on the ob-

jection to confirmation filed by AmeriCredit Finan-
cial Services, Inc. ("AmeriCredit") and on the mod-
ified Chapter 13 plan (the "Modified Plan") filed by
Ray D. Harrison and Rose M. Harrison
(collectively, the "Debtors") on June 26, 2008. For
the reasons set forth herein, the Court concludes
that the Modified Plan, with the addition of certain
specia terms, shall be confirmed and the objection
of AmeriCredit is overruled.

I. JURISDICTION AND PROCEDURE
The Court has jurisdiction to decide these matters
pursuant to 28 U.S.C. 8§ 1334 and Internal Operat-
ing Procedure 15(a) of the United States District
Court for the Northern District of Illinois. They are
core proceedings pursuant to 28 U.S.C. 8§
157(b)(2)(A) and (L).

1. FACTS AND BACKGROUND

The Debtors filed a voluntary petition for relief un-
der Chapter 13 of the Bankruptcy Code on June 10,
2008 (the "Petition Date"). In the four years preced-
ing the commencement of this case, the Debtors
commenced a prior case under Chapter 13 (Case
No. 04 B 41282), which was ultimately converted
to Chapter 7 on August 31, 2005. The Debtors were
awarded a discharge in the previously filed case on
January 23, 2006. Hence, they are ineligible for a
discharge in this case pursuant to 11 U.S.C. §
1328(f).
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In the instant case, AmeriCredit, a secured creditor
of Debtor Ray D. Harrison, has objected to the
Debtors' Modified Plan. Pursuant to the Retail In-
stallment Contract dated March 11, 2006 (the "Con-
tract"), AmeriCredit has a lien on Mr. Harrison's
2006 Chevrolet Trailblazer, which was purchased
within 910 days prior to the Petition Date. The
Contract required Mr. Harrison to tender $492 .07
per month, with an interest rate of 22.25%. The
Modified Plan asserts AmeriCredit's secured claim
is $15,147 and proposes to pay AmeriCredit 6.25%
interest on that principal amount over the life of the
Modified Plan. AmeriCredit argues that the Modi-
fied Plan is not confirmable because it fails to pro-
pose sufficient payments to AmeriCredit on its se-
cured claim as "determined under nonbankruptcy
law." 11 U.S.C. § 1325(a)(5)(B)(i)(I)(aa).

[11. DISCUSSION
[1][2] The issue presented in AmeriCredit's objec-
tion is whether the lien retention provision in 11
U.S.C. § 1325(a)(5)(B)(i), which was added by the
amendments to the Bankruptcy Code pursuant to
the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, prevents a Chapter 13 debt-
or who is not entitled to a discharge from modify-
ing the interest rate of a secured creditor's "910
clam." [FN1] The Court is aware of three pub-
lished decisions of bankruptcy judges in the Sev-
enth Circuit that have each reached different results
when confronted with this specific issue. Two of
the decisions are from this district and the most re-
cent is from the bankruptcy court of the Central
District of Illinois. Clearly, the case law on this
matter isin conflict in this Circuit.

For the following reasons, the Court concludes that
In re Hopkins, 371 B.R. 324 (Bankr.N.D.I11.2007)
properly held that a debtor who is not eligible for a
discharge may still alter the terms of a secured
creditor's loan. However, Hopkins' analysis of "pay-
ment of the underlying debt determined under non-
bankruptcy law," respectfully, did not consider
fully the post-plan appropriate treatment of that se-
cured  creditor's  claim. 11 U.sScC. 8§
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1325(a)(5)(B)(i)(1)(aa). Rather, the Court follows
the reasoning of In re Lilly, 378 B.R. 232
(Bankr.C.D.I11.2007). Therefore, the Debtors may
modify the interest rate payable on AmeriCredit's
secured claim under the Modified Plan. However,
such modification shall have no post-bankruptcy af-
fect and any remaining amount due under the terms
of the Contract shall be due pursuant to state con-
tract law at the conclusion of the Modified Plan.

*2 AmeriCredit argues that In re Williams, 367
B.R. 625 (Bankr.N.D.I11.2007) properly determined
that a debtor not eligible for a discharge cannot
change the payments or interest rates due under the
terms of a contract with a secured claimant. In Wil-
liams, the court determined that §
1325(a)(5)(B)(i)(1)(aa) applies to the treatment of
an automobile lender's secured claim under the
Chapter 13 plan of a debtor who is not eligible for a
discharge. In denying confirmation, the court found
that the terms of an automobile lender's contract
govern the treatment of that secured creditor's 910
claim.

The facts and issues presented in Williams are sub-
stantially similar to the matter before the Court.
AmeriCredit, the purchase-money automobile
lender holding a 910 claim, objected to confirma-
tion of the debtor's plan. The issue presented to the
Williams court was what does "payment of the un-
derlying debt determined under nonbankruptcy
law" mean and whether it must be complied with
where a debtor cannot receive a discharge. 11
U.S.C. § 1325(a)(5)(B)(i)(1)(ad). AmeriCredit ar-
gued that the contract rate of interest was the in-
terest rate that applied under nonbankruptcy law.
The debtor responded that a debtor may, pursuant
to 11 U.S.C. § 1322(b)(2), "modify the rights of
holders of secured claims, other than a claim se-
cured only by a security interest in real property...."
Id. at 628. The ability to " 'modify the number, tim-
ing, or amount of the installment payments from
those set forth in the debtor's original contract is
perfectly clear." " Id. (quoting Till v. SCS Credit
Corp., 541 U.S. 465, 475, 124 S.Ct. 1951, 158
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L.Ed.2d 787 (2004)).

The Williams court determined that a debtor could
not use the Supreme Court's Till decision or "prime
plus risk" formula approach to reduce the amount
of interest due to a secured creditor that held a 910
claim. ld. Rather, the court took a narrow view of
Till and stated that the debtor was "stretching Till to
fit a statute that it was not written to cover.” Id. The
court provided, if Congress meant §
1325(a)(5)(B)(i)(I)(aa) to be interpreted as having
the same meaning as 8§ 1325(a)(5)(B)(ii) (the
present value of a secured creditors claim which
was at issue in Till ), it would have used the same
statutory language for both statutes. 1d. at 628-29.
On this basis, the Williams court determined that
because the debtor was not eligible for a discharge,
the debtor must comply with nonbankruptcy law by
complying with the plain reading of the pre-petition
contract with the secured creditor. 1d. at 629.

Conversely, the Debtors ask the Court to follow the
more recent decision of In re Hopkins, 371 B.R.
324 (Bankr.N.D.I11.2007). Hopkins reviewed facts
and an issue nearly identical to the matters presen-
ted in the Williams decision, yet reached a conflict-
ing result. [FN2] The court in Hopkins held that a
secured creditor's 910 claim that was fully secured
retained a lien until the claim was paid in full pur-
suant to § 1325(a)(5)(B)(i)(1)(aa). Id. at 327.
However, how the debtor proposes to pay the 910
claim under a Chapter 13 plan (the monthly pay-
ment, number of months, etc.) is not dependent
upon the pre-petition contractual agreement
between the debtor and secured claimant. Id. In es-
sence, the court stepped away from Williams' nar-
row application of Till. As discussed infra, Hopkins
disagreed with Williams and concluded that " 'debt
determined under nonbankruptcy law' is whatever
amount the debtor owed the creditor under the con-
tract at the time the petition was filed." 1d.

*3 Hopkins noted that Williams' interpretation of §
1325(a)(5)(B)(i)(1)(aa) was simply "incorrect." Id.
at 326. This Court concludes that the Hopkins ap-
proach is the better view and that the Till decision

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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should not be narrowly applied as in Williams. Sec-
tion 1322(b)(2) of the Code permits a Chapter 13
plan (regardless of whether the debtor is eligible for
a discharge) to "modify the rights of holders of se-
cured claims, other than a claim secured only by a
security interest in real property that is the debtor's
principal residence[.]" 11 U.S.C. § 1322(b)(2). Wil-
liams, in effect, nullified a debtor's modification
power provide by the Code in § 1322(b)(2). Section
1325(a)(5)(B)(i)(1)(aa) says nothing about the
rights of secured creditors other than how long
those creditors can retain their lien. "Nor does any
other part of section 1325(a) prohibit a debtor from
employing section 1322(b)(2) to modify the rights
of secured creditors' (other than claimants secured
only by security interests in real property that is the
debtor's principal residence). Hopkins, 371 B.R. at
326. Hopkins also provided, "[n]othing in section
1325(a) renders section 1322(b)(2) irrelevant when
'910 vehicles are involved." Id. at 327 (citing In re
Trejos, 352 B.R. 249, 263 n. 25
(Bankr.D.Nev.2006) (noting that the hanging para-
graph has no effect on § 1322(b)(2), and "debtors
may still stretch out maturity dates, alter payment
schedules and propose modified interest rates"); In
re Johnson, 337 B.R. 269, 273
(Bankr.M.D.N.C.2006) (stating that "a plan may
still modify the term of the loan and the interest
rate, even if bifurcation is not allowed")). The
Court agrees with this line of cases and reasoning.

After Hopkins, AmeriCredit, in the third reported
case, presented the very same issue to the Bank-
ruptcy Court for the Central District of Illinoisin In
re Lilly, 378 B.R. 232 (Bankr.C.D.I11.2007). In
Lilly, the court agreed with Hopkins, in part, find-
ing that "the lien retention provision of Section
1325(a)(5)(B)(i) does not override or cancel out a
debtor's power to modify the terms of the contract
under Section 1322(b)(2) and cram down a secured
creditor at the Till rate wunder Section
1325(a)(5)(B)(ii)." Id. at 235. However, Lilly dis-
agreed with Hopkins' interpretation of the phrase
"debt determined under nonbankruptcy law.” 1d. at
236. Rather, the Lilly court opted to find that when
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a debtor does not receive a discharge, any modifica-
tions to a creditor's rights imposed in a plan are not
permanent and have no binding effect once the term
of the plan ends. Id. (citing In re Holway, 237 B.R.
217 (Bankr.M.D.Fla.1999) (tax debt continued to
accrue interest and penalties postpetition where
debtor did not receive Chapter 13 discharge); In re
Place, 173 B.R. 911 (Bankr.E.D.Ark.1994) (where
Chapter 13 case was dismissed without discharge,
accrual of interest on tax debt was not affected by
pendency of bankruptcy case)). The court provided
that "a debtor who will not receive a discharge is
not required to pay in full during the plan the entire
balance of the secured creditor's debt as determined
under state law. Rather, [the debtor] is permitted to
exercise her right to modify and pay the claim using
the lower Till rate." 1d. at 237. However, the debtor
"remains liable for, and the collateral continues to
secure, the remaining balance determined with in-
terest at the contract rate, after she exits bank-
ruptcy." Id.

*4 The Court agrees with Lilly's more thoughtful
analysis of "debt determined under nonbankruptcy
law." 11 U.S.C. § 1325(a)(5)(B)(i)(1)(aa). By hold-
ing a debtor liable for the remaining balance due at
the conclusion of the debtor's Chapter 13 plan, Lilly
respected the true meaning encapsulated in §
1325(a)(5)(B)(i)(I)(aq). The Debtors are therefore
allowed to alter the terms of the Contract under the
Modified Plan during its term because nothing in §
1325(a) trumps or overrides 8 1322(b)(2). The
Debtors have the right to modify the terms of the
Contract pursuant to § 1322(b)(2) and the interest
rate provided by the Debtors is appropriate under
Till's formula approach. However, the Debtors re-
main liable to AmeriCredit for any unpaid balance
that remains outstanding at the time they exit bank-
ruptcy absent a discharge under § 1328(a) or (b). In
sum, the Court follows Lilly's and Hopkins' rejec-
tion of Williams, but rejects Hopkins' interpretation
of "debt determined under nonbankruptcy law."

Based on the foregoing, Americredit's objection is
overruled and the Plan is confirmable with one

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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(Cite as: 2008 WL 4569968 (Bankr.N.D.111.))

modification in the Court's confirmation order to
ensure AmeriCredit retains its lien until the full
amount owed, as determined under nonbankruptcy
law, is paid in full. [FN3] Thus, the following para-
graph shall be added to the Court's confirmation or-
der:
AmeriCredit, as a secured creditor, shall retain its
lien until the Debtors tender payment-in-full of
the underlying debt determined under nonbank-
ruptcy law, and if the case is dismissed or con-
verted, AmeriCredit shall retain its lien to the ex-
tent recognized by applicable nonbankruptcy law.

V. CONCLUSION
For the foregoing reasons, the Court concludes that
the Modified Plan, with the addition of the above
referenced certain special terms, shall be confirmed
and the objection of AmeriCredit is overruled.

This Opinion constitutes the Court's findings of fact
and conclusions of law in accordance with Federal
Rule of Bankruptcy Procedure 7052. A separate or-
der shall be entered pursuant to Federal Rule of
Bankruptcy Procedure 9021.

FN1. A "910 claim" is a clam held by a
secured creditor that extended financing
for a vehicle within 910 days preceding a
debtor filing for bankruptcy, which sub-
jects the debtor to the "hanging paragraph"
at the end of 11 U.S.C. § 1325(a). A se-
cured creditor holding a 910 claim is im-
mune from lien stripping.

FN2. The secured creditor in Hopkins and
Williams is AmeriCredit, the same secured
creditor that has objected to the Debtors
Modified Plan in the instant case.

FN3. The Court notes that the Modified
Plan lists Drive Financial as a secured
creditor with a security interest in the
Debtors second automobile. Because
Drive Financial has not objected, or other-
wise joined in AmeriCredit's objection to
confirmation, the Court finds that the Mod-
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ified Plan is confirmable. Drive Financia
has waived its right to object to confirma-
tion and the treatment the Debtors have
proposed in the Modified Plan.

--- B.R. ----, 2008 WL 4569968 (Bankr.N.D.III.)
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